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DECISION AND ORDER DENYING BENEFITS
This proceeding arises from aclaim for benefits, under the Black Lung Benefits Act, 30 U.SC. 8
901 et seq. (“Act”), filed on February 2, 1999. The Act and implementing regulations, 20 C.F.R. parts
410, 718, and 727 (Regulations), provide compensation and other benefits to:

1. Living cod minerswho aretotally disabled due to pneumoconiosis and their dependents;



2. Surviving dependents of coad miners whose death was due to pneumoconioss, and,

3. Surviving dependents of coad miners who were totally disabled due to pneumoconioss a the time
of thelr death.

The Act and Regulations define pneumoconiosis (“black lung disease” or “cod workers
pneumoconiosis’ or “CWP') as a chronic dust disease of the lungs and its sequelag, including respiratory
and pulmonary impairments arising out of cod mine employmen.

PROCEDURAL HISTORY

The daimant filed the instant survivor's claim, on June 10, 1998 (Director’s Exhibit “DX” 1).! On
November 24, 1998, the Department of Labor issued an initid finding that the evidence did not show that
pneumoconioss caused the miner's degth (DX 28). The claimant, through counsd, requested aforma
hearing on December 22, 1998 (DX 26).

The case was referred to the Office of Adminigtrative Law Judges by the Director for aformal
hearing on March 13, 1999. (DX 40). By letter dated April 26, 1999, Claimant's counsel withdrew from
thismatter. On June 9, 1999, Adminigtrative Law Judge Gerdd M. Tierney issued a Notice of Hearing and
aletter advisng Clamant of her rights regarding representation in black lung cdlaims. By Order of
Continuance dated August 13, 1999, Judge Tierney noted Claimant came to the hearing and requested a
continuance to retain counsdl. Judge Tierney granted the request for continuance. A Notice of Hearing
dated October 29, 1999, was then issued by Administrative Law Judge Danid L. Leland. Following receipt
of aletter from Claimant which stated she had suffered a recent stroke, Judge Leland continued the matter
by Order dated February 9, 2000.

Judge Leland issued a second notice of hearing on May 3, 2000 scheduling the case for a hearing on
July 26, 2000. At the hearing, Claimant failed to gppear and subsequently, Judge Leland issued an Order to
Show Cause why the case should not be dismissed on July 28, 2000. By letter dated July 28, 2000,
Clamant stated she had a recent stroke and on the morning of the hearing her blood pressure was devated
and her feet were swollen. Judge Leand found good cause had been established for Claimant's absence at
the hearing and he continued the case by Order dated August 2, 2000. The case was reassigned to me and
aNotice of Hearing was issued on September 6, 2000.

On December 5, 2000, | held a hearing in Charleston, West Virginia, at which the clamant
gppeared without counsel and employer was represented by counsel. After discussing with the claimant her

1 The record of the claimant husband's previous claims are contained in DX 38 and DX 39. The miner filed hisfirst
claim for federal black lung benefits on May 20, 1981. That claim was denied by the Department of Labor claims examiner on
March 16, 1982 (DX 38). Thereisno record of appeal of that decision, or request for formal hearing on that decision, thus, the
prior denial isfinal. The miner, Claimant's deceased husband, filed a second claim for benefits on March 13, 1990. That claim
was also denied by the Department of Labor claims examiner on September 7, 1990 (DX 39). Thereisno record of appeal of
that decision, or arequest for formal hearing on that decision, thus, that prior denial isalso find.
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right to counsel aswell as her rights in representing hersdlf, she waived her right to have alawyer and
proceeded with the hearing (TR 7 - 17). The parties were afforded the full opportunity to present evidence
and argument. Director’s exhibits (*“DX”) 1 through 42 and Employer's Exhibits ("EX") 1 through 8 were
admitted into the record without objection. The abbreviation “TR” denotes transcript of the hearing. Pogt-
hearing, the employer submitted a closng brief.

| SSUES?

l. Whether the deceased miner had pneumoconiosis as defined by the Act and the
Regulations?

. Whether the deceased miner’ s pneumoconiosis arose out of his coa mine employment?
[1l.  Whether the deceased miner's death was due to pneumoconiosis?
IV.  Whether the named employer is the Responsible Operator?
FINDINGS OF FACT
|. Background
A. Cod Miner®
The record (including socia security earnings records, and other documentary evidence) reflects that

clamant's deceased husband was a coad miner, within the meaning of 8§ 402(d) of the Act and 8 725.202 of
the Regulations, for 14 1/2 years. (DX 3 through 12).

B. Date of Filing

The clamant filed this clam for survivor's benefits under the Act on June 10, 1998 (DX 1). None of
the Act' sfiling time limitations are gpplicable; thus, the dam wastimdly filed.

2 DX 29-34; TR 6-8. Employer has stipulated to all issues except the medical issues. Specifically Employer

stipulated that the claim was timely filed, that claimant's deceased husband was a miner for more than 30 years, that he worked
asaminer after December 31, 1969, that claimant is the eligible survivor of the deceased miner, that the named Employer isthe
Responsible Operator, that the named Employer has secured the payment of benefits and all other issues aslisted on Form CM
1025 (DX 29-34).

3 The claimant bears the burden of establishi ng the length of coal mine employment. Shelesky v. Director, OWCP, 7
B.L.R. 1-34 (1984).
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C. Responsible Operator

The employer contests its designation as respongible operator. The deceased miner last worked as
acod trucker for Keenan Trucking Co., Inc. ("Keenan Trucking") from 1980 through 1984 (DX 11). The
Director, however, contends that Keenan Trucking was not insured for black lung benefits (DX 27) and
Keenan Trucking isno longer in business (DX 2, 11, 12, 13, 27). In addition, the Director contends that
Keenan Trucking has outstanding judgments and liens totaing over $400,000 (DX 42). Thus, the Director
argues that Keenan Trucking is not financialy cagpable of paying benefits and, therefore, would not mest the
definition of aresponsible operator under 20 C.F.R. §725.492(8)(4).

The Director further arguesthat Valey Camp Cod Co. ("Vdley Camp") isthe last cod mine
employer for whom the deceased miner worked at least one cumulative year prior to Keenan Trucking. The
evidence establishes that the deceased miner worked for Valey Camp from: August, 1946 through
November, 1948; March, 1970 through September, 1970; and, findly, from October 17, 1979 through
October 31, 1979 (DX 8).

The named Employer does not contest that it was the operator where the deceased miner worked
for acumulative period of one year prior to his employment with Keenan Trucking. Rather, the Employer
contends that the Director's arguments that Keenan Trucking does not meet the definition of arespongble
operator sinceit is not financialy cgpable of paying benefits should be rgected. Employer arguesthat the
Director faled to investigate the financid status of the corporate officers of Keenan Trucking in determining if
that employer was financialy capable of paying bendfits.

InLester v. Mack Coal Co., 21 B.L.R. 1-126 (1999) (en banc on recon.), the Benefits Review
Board consdered whether the pursuit of corporate officer liability of an uninsured responsible operator was
appropriate under the regulations. The Board held, however, that § 725.495(a), which provides that the
president, secretary, and treasurer of an uninsured employer shal be jointly liable for the payment of any
benefits, “ cannot be used to modify the definition of responsible operator to include corporate officers” The
Board noted that responsible operator provisons a 8§ 725.491(c)(2)(i) provide that an individua may be
held liable as aresponsible operator if She isasole proprietor, a partner in a partnership, or amember of a
family busness. Thereisno evidencein this case that Keenan Trucking was a sole proprietorship, a
partnership or afamily business. Rather, the evidence cited by the Director establishes that the corporation,
Keenan Trucking has ceased to exist and, furthermore, has extensive liens and judgements assessed against
it. Under these circumstances, the Director correctly concluded that Keenan Trucking is not financidly ligble
and, therefore, properly named the next most recent operator with whom the deceased miner worked a
cumulative year in cod mine employment as the responsible operator in this case. As noted above, the
evidence establishes that operator to be the named employer, Vdley Camp. Accordingly, | find that Vadley
Camp Cod Co. isthe properly designated responsible coad mine operator in this case, under Subpart F,
Part 25 of the Regulations.



D. Dependents and Survivorship

| find the clamant was a dependent of the deceased miner. Accordingly, sheis an digible survivor
of the miner for purposes of filing this claim for survivor's benefits under the Act. (DX 19, 20).

E. Persona, Employment and Smoking History

The miner was born on January 21, 1927 and had a ninth-grade education. (DX 1, 38 and 39). Itis
established that the deceased miner worked in the coal minesfor 14 1/2 years. According to his most
recent application for living miner's benefits, he stopped working in the mines in 1984 when he became
disabled (DX 39). Hislast job in the mines was atruck driver and loader operator (DX 39). Mrs. Ward
and her daughter, Ms. Keeney, testified that when the deceased miner was laid off with Keenan Trucking he
could not pass aphysica to return to work for "recal” (Tr. 24). Mr. Ward received a 15% disability award
from the Workmen's Compensation Fund of West Virginiaon August 27, 1985 (DX 16).

Mr. Ward reported in arecent medica examination that he had breething problems such as daily
sputum, wheezing, dyspnea and cough. He aso reported a smoking history of 15 years of 3/4 package of
cigarettes daily (DX 39).

Mrs. Ward and Ms. Keeney testified that the deceased miner was treated for lung cancer in 1997.
Ms. Keeney stated that following alobectomy in 1997, the physicians told them they could not distinguish
between the spots from lung cancer and from coa mine dust exposure (Tr. 29-30). The miner died on
April 16, 1998 and he was 70 years old at that time (Tr. 35).

[1. Medical Evidence*

A. Chedt X-rays

There were seven readings of five plain view chest x-rays submitted, the mgority of which are
properly classfied for pneumoconioss, pursuant to 20 C.F.R. § 718.102 (b).

Exh. # Dates Physician Qualific- Quality | Classif- I nter pretation or
1. x-ray ations ication Impression
2.read

DX 38 02-25-82 Gaziano B, BCP 1 0/0 completely negative
02-27-82

DX 39 03-29-90 Kuge BCR 1 0/0 No pPnNeumoconiosis
03-29-90

4 Because the miner did not have aformal hearing on his prior claims, and significant medical evidence has been

developed since the prior claims, all medical evidence in the present record is listed herein for determining whether the claimant
has established her survivor's claim.
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Exh. # Dates Physician Qualific- Quality | Classif- I nter pretation or
1. x-ray ations ication Impression
2.read

DX 39 03-29-90 Gaziano B, BCP 2 0/0 NO pPnNeumoconiosis
04-21-90

DX 22 11-07-97 Church not stated not not stated possible phrenic nerve
11-07-97 stated paralysis

DX 22 11-07-97 Wiot BCR, B 1 0/0 NO pPnNeumoconiosis
02-23-99

* A- A-reader; B- B-reader; BCR- Board-Certified Radiologist; BCP-Board-Certified Pulmonologist; BCl= Board-Certified

Internal Medicine. Readers who are board-certified radiologists and/ or B-readers are classified as the most qualified. B-
readers need not be radiologists.

** The existence of pneumoconiosis may be established by chest x-rays classified as category 1, 2, 3, A, B, or C

according to ILO-U/C International Classification of Radiographs. A chest x-ray classified as category 0, including
subcategories 0/-, 0/0, 0/1, does not constitute evidence of pneumoconiosis. 20 C.F.R. § 718.102(b). In some instances, it

is proper for the judge to infer a negative interpretation where the reading does not mention the presence of

pneumoconiosis. Yeager v. Bethlehem Mines Corp., 6 B.L.R. 1-307 (1983); Billingsv. Harlan #4 Coal Co., B.R.B. No. 94-
3721 (June 19, 1997) (unpub). If no categories are chosen in box 2B of the x-ray form, then the x-ray report is not classified
according to the standards adopted by the regulations and cannot, therefore, support afinding of pneumoconiosis.

B. C-T Scans

In addition to the x-ray reports listed above, the record aso included the following CT Scan reports:

Exh. # Dates Physician Qualific- Interpretation or Impression
1. x-ray ations
2.read

DX 37 02-19-97 Davis not listed Density massin the left upper |obe, suspect
02-19-97 carcinoma; vascular calcification; and

cholelithiasis.

DX 23 02-19-97 Wiot BCR, B No evidence of pneumoconiosis. Right upper

02-23-99 lung, ill defined strandy area compatible with old

tuberculosis. Left upper lobe, masswhichis
most consistent with bronchogenic carcinoma

C. Pulmonary Function Studies

Pulmonary Function Tests are tests performed to measure the degree of impairment of pulmonary

function. They range from smple tests of ventilation to very sophisticated examinations requiring

complicated equipment. The most frequently performed tests measure forced vitd capecity (FVC), forced

expiratory volume in one-second (FEV1) and maximum voluntary ventilation (MVV).




Physician Age FEV, MVV FvC Tra- Compre- Qualify Dr.'s
Date Height! cings* hension *x Impression
Exh.# Cooper- Conform*

ation *
Gaziano 55 3.20 114 4.30 yes good Yes No comments
2/25/82 68" No
DX 38
Walker 63 3.00 122 4.28 yes not stated Yes No comments
03/29/90 67" No
DX 39

* A Judge may infer, in the absence of evidence to the contrary, that the results reported represent the best of three trials. Braden v.
Director, OWCP, 6 B.L.R. 1-83 (1984).

** A “qualifying” pulmonary study or arterial blood gas study yields values which are equal to or less than the applicable table values
set forth in Appendices B and C of Part 718.

*** A study “ conforms” if it complies with applicable quality standards (found in 20 C.F.R. § 718.103(b) and (c)). (see Old Ben
Coal Co. v. Battram, 7 F.3d. 1273, 1276 (7th Cir. 1993)). A judge may infer, in the absence of evidence to the contrary, that the results
reported represent the best of three trials. Braden v. Director, OWCP, 6 B.L.R. 1-1083 (1984). A study which is not accompanied by
three tracings may be discredited. Estesv. Director, OWCP, 7 B.L.R. 1-414 (1984).

For aminer of the deceased miner's height of 67 inches, § 718.204(c)(1) requires an FEV; equd to
or lessthan 1.89 for amale 55 years of age and an FEV, equd to or lessthan 1.76 for amale 63 years of
age. ° If such an FEV, is shown, there must be in addition, an FVC equal to or less than 2.26 for amale 55
years of age and 2.43 for amae 63 years of age; or an MVV equd to or lessthan 73 for amale 55 years of
age and less than 69 for amae 63 years of age; or aratio equa to or less than 55% when the results of the
FEV1 test are divided by the results of the FVC test. The FEV,/FV C ratio requirement remains constant.

D. Arterid Blood Gas Studies®

Blood gas studies are performed to detect an impairment in the process of aveolar gas exchange.
This defect will manifest itsdlf primarily asafdl in arterid oxygen tension either a rest or during exercise.

5 The fact-finder must resolve conflicti ng heights of the miner on the ventilatory study reportsin the claim.
Protopappasv. Director, OWCP, 6 B.L.R. 1-221 (1983). Thisis particularly true when the discrepancies may affect whether or
not the tests are “qualifying.” Toler v. Eastern Associated Coal Co., 43 F.3d 3 (4th Cir. 1995). Because the miner’s height was
most recently recorded at 67," | hold thisto be histrue height. Thus, | consider the miner to be 67" tall. Any discrepancy in the
listed heights does not affect whether the tests are qualifying.

6 20 C.F.R. §718.105 setsthe quality standards for blood gas studies.
20 C.F.R. § 718.204(b)(2)(ii) permits the use of such studiesto establish “total disability.” It provides:
In the absence of contrary probative evidence, evidence which meets the standards of either paragraphs
b)(2)(i), (ii), (iii), or (iv) of this section shall establish aminer’stotal disability: . . .

(it) Arterial blood gas tests show the values listed in Appendix C to thispart . . .
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Date Physician pCO, pO, Qualify Physician
Ex.# Impression
03/29/90 Walker 41 83 No

DX 39

11/07/97 none listed 41 76 No

DX 36

A lower level of oxygen (O2) compared to carbon dioxide in the blood indicates a deficiency in the transfer of gases through the alveoli
which will leave the miner disabled.

E. Physcians Reports

Dr. D. Gaziano, a pulmonary specidist, examined the miner on February 25, 1982. Dr. Gaziano
reported norma findings on physica examination and he reviewed the results of chest x-ray, pulmonary
function study and blood gas study. Dr. Gaziano concluded there was no cardiopulmonary diagnosis and no
diagnosisrelated to cod mine employment (DX 38).

Dr. J. Walker, whose credentials are not of record, performed an examination on March 29, 1990
which he recorded in areport dated April 11, 1990. Dr. Waker noted the miner's complaints, he reported
an increased AP diameter on physicad examination of the miner's chest, with normd findings on papetion and
hyperresonance to percusson. Dr. Walker aso reported suppressed breath sounds on auscultation. Dr.
Walker reviewed achest x-ray film, pulmonary function study results and blood gas study results. Dr.
Walker diagnosed mild chronic obstructive pulmonary disease due to possible cigarette smoking and cod
mine dust exposure, however, he concluded the miner was not prevented from performing his ususa cod
mine employment by the diagnosed condition (DX 39).

Dr. Waker and other physicians examined the miner on August 27, 1985 on behaf of the West
Virginia Workmen's Compensation Board. These physicians reported the miner wasin fair generd
condition. No exercise tolerance test was performed because of the miner's back and leg pain dueto
arthritis. The physicians reviewed results of chest x-ray films taken on August 26, 1985, November 20,
1980 and August 27, 1981 as well as afilm taken on August 27, 1985. They approved a 15% pulmonary
functiona impairment due to occupationa pneumoconiosis (DX 16).

Various medica records from the miner's trestment for lung cancer in 1997 were included in the
record. These records establish the miner had a fiberoptic bronchoscopy on March 7, 1997 which showed
amassin the left upper lung as reported by Dr. Figueroa. On March 13, 1997, Dr. Figueroa reported the
left thoractomy showed evidence of adenocarcinomain the upper lobe of the left lung with amassin the
posterior aspect and some puckering of the surface of the lung. Dr. Figueroa aso reported some
anthracatic hilar lymph nodes which were excised for pathology (DX 36).

In apathology report dated March 13, 1997, Dr. Huang reported the left upper lung mass showed
poorly differentiated adenocarcinoma as well as anthracosis in peribronchia lymph nodes. Dr. Huang stated
there was mild emphysematous and anthracotic changes in the non-tumorous portions of the miner's lung.

Dr. Huang dso reported the hilar lymph nodes showed anthracotic changes and the intralobular lymph nodes
showed anthracotic changes (DX 24).



Other medica records indicate the miner was treated with chemothergpy in December, 1997 and
other tests showed metastasis to the bones, liver, and both adrend glands (DX 36). The miner was treated
at the Emergency Room for confusion in January, 1998 and was hospitaized for dehydration from April 12
to 13, 1998 (DX 36). Theminer died on April 16, 1998 at home. The degth certificate, sgned by Dr. J.
Shinwal, ligts the cause of death as lung cancer with metastasis and severe cachexia. The death certificate
listed coronary artery disease and chronic obstructive pulmonary disease as other sgnificant conditions (DX
21).

On February 1,1999, Dr. R. Naeye, aboard certified pathologist, examined the lung dides from the
March, 1997 |obectomy and various medical evidence, on behdf of the Employer. Dr. Naeye noted a smdll
amount of black pigment was present, however, it wasin amounts too small to be caled anthracotic
micronodules. Dr. Naeye a0 reported there was no fibrod's, no tiny birefringent crystas or focal
emphysema. Thus, Dr. Naeye stated these findings did not meet the criteriafor coa workers
pneumoconioss. He aso reported masses of poorly differentiated adenocarcinoma and centrilobular
emphysema were present. Dr. Nagye concluded that coa workers pneumoconiosis was not present, so it
did not play any role in the miner's desth (EX 1). On April 3, 1999, after reviewing additiona evidence, Dr.
Naeye affirmed his opinion that cod workers pneumoconiosis was not present and, therefore, the miner had
no disability due to pneumoconioss nor was his death caused by or contributed to by pneumoconioss. Dr.
Naeye gated the miner's desth was due to carcinoma of the lung which is often due to ahistory of cigarette
smoking. Dr. Naeye he included citations to medical authorities in support of this statement (EX 4).

Dr. J. Kleinerman, a board certified pathologi<t, reviewed the medica records and the lung dides on
February 24, 1999 on behdf of the Employer. Dr. Kleinerman stated the dides showed a small number of
macules of cod workers pneumoconios's, adenocarcinoma, centriacinar emphysemaand chronic bronchitis.
He gtated the lymph nodes showed deposits of black granular pigment, but no fibrosis or metastasises. Dr.
Kleinerman concluded the smal number of macules present were cod workers pneumoconios's, however,
based on the one blood gas study he reviewed, he found no evidence of any pulmonary or respiratory
imparment. Dr. Kleinerman further concluded that the miner's lung cancer was due to cigarettes and not his
cod dust exposure, and he cited numerous medica authoritiesin support of this concluson (EX 2). On
April 8, 1999, Dr. Kleinerman reviewed additional medica evidence which he stated did not change his
opinion that there were a small number of macules of coa workers pneumoconioss present, but there was
no complicated coa workers pneumoconioss present. In addition, he restated his opinion the miner's lung
cancer caused his death and the lung cancer was not related to the miner's cod mine employment or cod
workers pneumoconiosis (EX 4).

At adeposition taken on August 2, 1999, Dr. Kleinerman reiterated many of hiswritten findings. He
stated further that the medical authorities around the world agree that cod mine dust exposureis not related
to lung cancer. He aso dtated that his opinion the miner's pneumoconiosis did not contribute to his degth is
based on the smdl number of macules seen pathologically which would not cause any impairment in
pulmonary function and the results of the pulmonary function studies which showed no evidence of a
redtrictive lung disease. Dr. Kleinerman stated the miner would have died at the same time in the same
manner if he had never worked in cod mine employment (EX 8).



On March 8, 1999, Dr. G. Hutchins, aboard certified pathologist, reviewed the lung dides and the
medica records on behaf of the employer. Dr. Hutchins stated the dides showed amild degree of smple
coa workers pneumoconioss, adenocarcinoma, centrilobular emphysema, and chronic bronchitis. Dr.
Hutchins concluded the mild degree of smple cod workers pneumoconios's present was not of a severity to
cause respiratory impairment or disability nor could it cause or hasten the miner's death. Dr. Hutchins further
gated the pulmonary disability present was due to chronic obstructive pulmonary disease. The non-small
cdl carcinomaof the lung had metastasi zed, caused the miner's disability and caused the miner's degeth. The
chronic obstructive lung disease and lung cancer present were due to the miner's hitory of cigarette
smoking. Dr. Hutchins stated the miner would have died at the same time without any cod mine
employment (EX 3).

Dr. P. Caffery, aboard certified pathologit, reviewed the evidence on April 7, 1999 on behdf of
the employer. Dr. Caffery noted the miner had an employment history of 25 yearsin cod mine employment.
He dso noted a smoking history. Dr. Caffery concluded the miner had a minimd degree of smple cod
workers pneumoconiodis present, but no pulmonary or respiratory impairment. Dr. Caffery further
concluded the coa workers pneumoconioss present did not cause or hasten the miner's deeth. The cause
of death was adenocarcinoma of the lung which was probably due to smoking based on extensive medica
literature (EX 4).

Dr. J. Cadtle, a pulmonary specialists, reviewed the records on May 4, 1999, on behdf of the
employer. Dr. Castle concluded there was pathologic evidence of mild smple cod workers
pneumoconios's, however, it was o minimd it did not gppear on either chest x-ray or CT lung scan tests.
Dr. Cadlle stated the miner had no dlinica anormdlity due to this pathologica pneumoconioss since there
were no findings on physica examination or physologic testing. The miner was disabled by metagtetic
bronchogenic carcinoma which was unrelated to his cod mine employment. Dr. Castle discussed the
medicd literature which he stated shows that cancer is not caused by or contributed to by cod mine dust
exposure or coal workers pneumoconiosis (EX 5) At adeposition taken on July 28, 1999, he further stated
the pathologica evidence of pneumoconioss was so mild any airway obstruction was due to the miner's
history of cigarette smoking and no coal dust exposure. He further concluded the miner's degth was due to
lung carcinoma (EX 7).

Dr. G. Zddivar, apulmonary specidis, reviewed the medica records on July 7, 1999 on behalf of
Employer. Dr. Zadivar noted norma pulmonary function results until the miner was found to have cancer.
He dso stated there was objective evidence of cod worker's pneumoconios's, however, he noted until the
diagnosis of metagtatic lung cancer, there was no evidence of any pulmonary nor respiratory impairment.
Prior to the diagnosis of lung cancer, the miner was cgpable of doing his usud cod mine employment,
however, he became totaly disabled by the lung cancer. Dr. Zadivar further stated the miner's cod dust
exposure played no role in his disability snce al tests and examination findings were normd prior to the
development of the lung cancer. Therefore, he concluded cod workers pneumoconiogis did not play any
role in them miner's death nor did it hasten the miner's deeth (EX 6).

Findly, on July 7, 1999, Dr. G. Fino, aso highly qudified as a pulmonary specidigt, reviewed the
records on behdf of the Employer. Dr. Fino concluded the miner had no clinicaly diagnosable
occupationdly acquired pulmonary condition due to cod dust exposure based on: 1) the mgority of chest
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x-ray readings were negative; 2) the acceptable spirometric tests were normd; 3) the blood gas studies were
norma at rest; and 4) there was no ventilatory defect present based on the norma MVV tests. Dr. Fino
gated from afunctiona standpoint, the miner's pulmonary system was normal and he retained the
physiologic capacity from arespiratory sandpoint to do hislast employment, assuming this employment
required heavy labor. Dr. Fino noted further, however, the pathologica evidence did show the presence of
cod workers pneumoconiosis, however, it was not aleve of clinical disease. Dr. Fino stated the miner's
death was due to lung cancer with no association with his coa mine dust exposure. Findly, Dr. Fino
concluded: 1) thereisevidence to judtify adiagnosis of ample cod workers pneumoconioss, 2) thereisno
evidence of any respiratory or pulmonary disability; 3) the miner' death was due to lung cancer; 4) the
miner's cod mine dust exposure did not cause, contribute to or aggravate the lung cancer; 5) the miner's coa
mine dust exposure did not cause, contribute to or hasten the miner's death; and 6) the miner would have
died at the same time even if he had no cod mine employment (EX 6).

DISCUSSIONS OF FACTSAND CONCLUS ONS OF LAW

A. Elements of Entitlement to Bendfits

This survivor's clam must be adjudicated under the regulations at 20 C.F.R. Part 718 because it
was filed after March 31, 1980.” Under this Part, aclaimant filing for survivor's benefits has the burden of
proving by a preponderance of the evidence that the miner’ s death was due to pneumoconiosis which arose
out of his cod mine employment. 8718.205(a). The regulations require that an digible survivor must prove
that:

(2) the miner had pneumoconioss (see §718.202);

(2) the miner's pneumoconiosis arose out of cod mine employment (see §718.203); and

(3) the miner's death was due to pneumoconiosis as provided by this section.
B. Exigence of Pneumoconioss and Cause of Pneumoconioss

30 U.S.C. § 902(b) and 20 C.F.R. § 718.201 define pneumoconiosis as a “a chronic dust disease
of the lung and its sequelae, indluding respiratory and pulmonary impairments, arising out of coa mine
employment. This definition includes both medicd, or "dlinicd” pneumoconioss, and satutory, or "legd”,
pneumoconiosis "8 The definition is not confined to “coa workers pneumoconiosis,” but dso includes other

diseases arising out of coa mine employment, such as anthracoslicoss, anthracos's, anthroslicoss, massve
pulmonary fibrogs, progressive massive fibrogs, slicoss, or slicotuberculosis arising out of cod mine

7 Because the miner was last employed in West Virginia, the law of the U.S. Court of Appealsfor the Fourth Circuit
applies. Shupev. Director, OWCP, 12 B.L.R. 1-200, 1-202 (1989)(en banc).

8 Pneumoconiosisisa progressive and irreversible disease; once present, it does not go away. Mullins Coal Co. v.
Director, OWCP, 484 U.S. 135, 151 (1987); Lisa Lee Minesv. Director, 86 F.3d 1358, 1364 (4th Cir. 1996)(en banc); LaBelle
Processing Co. v. Svarrow, 72 F.3d 308, 314-15 (3¢ Cir. 1995).
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employment. 20 C.F.R. § 718.201(8)(1). In addition, "lega pneumoconioss’ includes, but is not limited to,
any chronic redtrictive or obstructive pulmonary disease arising out of coa mine employment. 20 C.F.R.
§718.201(8)(2). Theterm “arising out of cod mine employment” includes “any chronic pulmonary disease
or respiratory or pulmonary impairment significantly related to, or substantialy aggravated by, dust exposure
in coa mine employment.” 20 C.F.R. §718.201(b).

The clamant has the burden of proving the existence of pneumoconiods. The regulations provide
the four means of establishing the existence of pneumoconioss by: (1) achest x-ray meeting the criteria set
forthin 20 C.F.R. § 718.202(a); (2) abiopsy or autopsy conducted and reported in compliance with 20
C.F.R. § 718.106; (3) application of the irrebuttable presumption for “complicated pneumoconioss’ found
in 20 C.F.R. § 718.304° or application of the presumptions for certain death claims found in 20 C.F.R. 88
718.305 and 718.306° or (4) a determination of the existence of pneumoconiosis made by a physician
exercisng sound judgment, based upon certain clinica data and medica and work histories, and supported
by areasoned medical opinion. 20 C.F.R. § 718.202(a). Pneumoconiosis must be proved by a
preponderance of the evidence, and the fact-finder must weigh dl types of relevant evidence together to
determine whether the miner suffersfrom thisdisease. See Penn Allegheny Coal Co. v. Director, OWCP,
114 F.3d 22 (3rd. Cir. 1997).

A finding of the existence of pneumoconiosis may be made with positive chest x-ray evidencel*
20 C.F.R. § 718.202(a)(1). “[W]here two or more x-ray reports are in conflict, in evaluating such x-ray
reports, consderation shal be given to the radiologica quaifications of the physcians interpreting such x-
rays.” Dixon v. North Camp Coal Co., 8 B.L.R. 1-344 (1985). (Fact oneisboard-certified in internal
medicine or highly published is not so equated). Melnick v. Consolidation Coal Co. & Director, OWCP,
16 B.L.R. 1-31, 1-37 (1991). Readerswho are board-certified radiologists and/or B-readers are classified
asthe most qudified. The qudifications of a certified radiologist are at least comparable to if not superior to
aphyscian certified as a B-reader. Robertsv. Bethlehem Mines Corp., 8 B.L.R. 1-211, 1-213n.5
(1985).12

® Thereisno medical evidence of record of adi agnosis of complicated pneumoconiosis. The claimant thus cannot
establish existence of complicated pneumoconiosis pursuant to subsection 718.304.

10 This claim was filed after January 1, 1982 and the miner died after March 1, 1978. The claimant, therefore, cannot
establish existence of pneumoconiosis pursuant to subsections 718.305 or 718.306.

1 There are twelve levels of profusion classification for the radiographic interpretation of simple pneumoconiosis.
SeeN. LeRoy Lapp, “ A Lawyer’s Medical Guide to Black Lung Litigation,” 83 W. VA. LAW REVIEW 721, 729-731 (1981).
Cited in Lisa Lee Minesv. Director, 86 F.3d 1358, 1359 n.1 (4th Cir. 1996)(en banc).

12" | aBelle Process ng Co. v. Swarrow, 72 F.3d 308, 310 n.3 (3¢ Cir. 1995). A “B-reader” isaphysician, often a

rediologist, who has demonstrated proficiency in reading x-rays for pneumoconiosis by passing annually an examination
established by the National Institute of Safety and Health and administered by the U.S. Department of Health and Human
Services. See 20 C.F.R. § 718.202(8)(1)(ii)(E); 42 C.F.R. 8 37.51. Courts generally give greater weight to x-ray readings
performed by “B-readers.” See Mullins Coal Co. v. Director, OWCP, 484 U.S. 135, 145 n. 16, 108 S.Ct. 427, 433 n. 16, 98
L.Ed. 2d 450 (1987); Old Ben Coal Co. v. Battram, 7 F.3d 1273, 1276 n. 2 (7th Cir. 1993).
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Of the five x-ray readings of record of three separate x-rays, only four readings meet the criteria set
forthin 8§ 718.102. Of these four readings, dl were negative for pneumoconiods. Thus, based upon the
congstent negative readings by highly qudified physicians aswell as by physicians with no specid
qudifications, | find that the x-ray evidence does not support a finding of the existence of coa workers
pneumoconiosis pursuant to § 718.202(a)(1).

Pneumoconiosis may be established under subsection 718.202(a)(2) when a biopsy or autopsy
conducted in compliance with §718.106 finds pneumoconiosis is present. As noted above, Dr. Haung, who
performed the initia pathologica review of the lung dides obtained during the Ieft thoractomy in March,
1997, reported anthracosis in the lymph nodes and the lungs.  Other physicians agreed these changes were
present on review of the lung dides and, thus, pneumoconiosis was present pathologicaly. These review
reports which agreed pneumoconiosis was present include reports by Drs. Kleinerman, Hutchins, and
Caffery, dl highly qudified as board certified pathologists and reports by Drs. Castle, Zddivar and Fino, all
highly qudified as pulmonary specidigs. The only medicd report which disagreed with the conclusion that
mild smple pneumoconiosis was present pathologicaly was the report of Dr. Naeye. As noted above, Dr.
Naeye found evidence of anthracoss, but he concluded the anthracotic micronodules were not present in
aufficient degree to meet the criteria of pneumoconiosis. While Dr. Nagye's report reached a different
conclusion from the other medica reports of record, he does agree that some changes are present
pathologically which reflect exposure to cod mine dust. After consdering al the medicd reports, | find Dr.
Naey€e's conclusions are outweighed by the other probative and persuasive medicd reports of record which
lend strong support to each other. Based on the persuasive pathology report as supported by the other
pathological review and medica evidence review reports of record, | find the presence of pneumoconiosisis
established under the provisions of subsection 718.202(a)(2).

Once the miner is found to have pneumoconioss, he must show thet it arose, at least in part, out of
cod mine employment. 20 C.F.R. § 718.203(3). If aminer who is suffering from pneumoconioss was
employed for ten years or more in the coa mines, there is a rebuttable presumption that the pneumoconios's
arose out of such employment. 20 C.F.R. 8 718.203(b). If aminer who is suffering or suffered from
pneumoconiosis was employed less than ten years in the nation’s cod mines, it shall be determined that such
pneumoconioss arose out of cod mine employment only if competent evidence establishes such a
relationship. 20 C.F.R. § 718.203(c). Since the miner had ten years or more of coa mine employment, he
would be entitled to the benefit of the rebuttable presumption. Because the miner has proved more than 10
years employment in the cod mines, he is entitled to the rebuttable presumption. There being no evidence
offered to the contrary to rebut the presumption, | find that the deceased miner's pneumoconios's arose out
of cod mine employment.

C. Death Due to Pneumoconios's

In order to prevail on her claim for survivor's benefits, the clamant must establish
that the miner’ s death was due to coa workers' pneumoconiosis. 20 C.F.R. §718.205. Section
718.205(c) provides that desth will be due to pneumoconiosis where the medica evidence establishes that
the miner’ s desth was due to pneumoconios's, or where pneumoconios's was a substantialy contributing
cause or factor leading to the miner’ s degth or where the miner’ s desth was caused by complications of
pneumoconios's; or where the presumption at 8718.304 [complicated pneumoconiosig is applicable. The
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regulations aso sate that survivors are not digible for benefits where the miner's death was caused by a
traumatic injury or the principal cause of death was amedica condition not related to pneumoconios's,
unless the evidence establishes that pneumoconiosis was a subgtantialy contributing cause of deeth.
Furthermore, the regulations provide that pneumoconiogsis a"subgtantially contributing cause’ of aminer's
deeth if it hastens them miner's degth. The record contains no evidence of complicated pneumoconios's
which would enable Claimant to invoke the presumption at Section 718.304. Therefore, the miner’s death
was not “due to” pneumoconiosis pursuant to §718.205(c)(3).

The medica evidence clearly establishes the direct cause of the miner’s desth was the lung cancer as
noted on the degth certificate. All the physicians who discussed the cause of the miner's death agreed that
the lung cancer was the direct cause of his death. Therefore, the miner’ s death was not “due to”
pneumoconios's pursuant to §8718.205(c)(1).

The evidenceis a0 clear, however, that pneumoconioss was not a substantidly contributing cause
or factor leading to the miner’ s degth nor did pneumoconiosis hasten the miner's death. Al the physicians
agreed that the pneumoconios's present pathologicaly was too mild to have caused any changein pulmonary
function prior to the development of the lung cancer. The reports aso agreed that pneumoconioss did not
cause, contribute to or hasten the devel opment of the lung cancer. These repots cited extensive medica
literature and authorities in support of their conclusions that cod mine dust exposure is not related to the
development of lung cancer. Great weight is accorded to the medica opinion reports which arein
agreement that the miner's mild coa workers pneumoconiosis did not cause, contribute to, or hasten his
death which was due to lung cancer.

There are no medicd opinion reports which contradict the findings of the physicians that athough
both the fatal lung cancer and pathological coa workers pneumoconiosis were present, thereis no
relationship between these two pulmonary conditions. As noted above, the medica reports establish the
presence of mild smple pneumoconioss pathologicaly, but they aso establish this pneumoconioss was too
mild to have caused, contributed to or hastened the miner's desth. Since | find the medica and pathological
reports insufficient to establish that the miner’ s desth was caused by, contributed to by, or hastened by
pneumoconioss, | find Clamant has not satisfied her burden of demondtrating desth due to pneumoconiosis
by a preponderance of the evidence under subsection 718.205(c)(2) or (c)(5).

D. New Regulaions

By Order dated February 14, 2001, the parties were ordered to submit briefs to address whether
the new regulations published by the U.S. Department of Labor ("DOL") on January 19, 2001 affect the
outcome of this matter. Employer and the Director, OWCP have responded. Employer argues that the new
regulations at 20 C.F.R. 88 718.201(c), 718.204(a) and 718.205(d) could affect the criteria used to
evauate thisclam.

The new language for section 718.201(c) states the "for purposes of this definition, pneumoconios's
Is recognized as a latent and progressive disease which first may become detectable only after the cessation
of coad mine dust exposure.” 65 Fed Reg. at 80048. Employer argues that this change dters the definition
of pneumoconiogisin asgnificant way. The Director, however, argues that this regulatory definition has
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been expresdy recognized in the United States Court of Apped s for the Fourth Circuit, citing Eastern
Associated Coal Corp. v. Director, OWCP, 200 F.3d 250, 258-59 (4" Cir. 2000). As noted above,
however, al physicians except one agreed pneumoconioss was present pathologicaly. Thus, this potentia
change in the definition of pneumaoconiosisis not gpplicable to this case and, therefore does not affect the
outcome of this maiter.

Employer contends that changesin § 718.204(a) could affect thisclaim. Specificaly, this regulation
provides that a miner’s non-pulmonary or non-respiratory condition or disease shdl not be consdered in
determining whether aminer istotaly disabled due to pneumoconioss. In this matter, there was no
alegation the miner had a non-pulmonary or non-respiratory condition or disease. Accordingly, Employer’s
contentions regarding § 718.204(a) are without merit.

Finally, Employer contends that changesin 8 718.205(d) must be considered to have potentia to
affect the outcome of this caseif the changesin this regulation shift the burden of proof. In contragt, the
Director contends the language of section 718.205(d), as revised, isidenticd to the prior verson with the
exception of updating the cross-references following the “See” at the end of the section. The Director
contends this technica revison will have no bearing on the outcome of this case. Upon review of
§718.205(d), | find no basis for Employer’s contention that it shifts the burden of proof in this matter.
Accordingly, Employer’ s contentions regarding §718.205(d) are without merit.

Since the regulations noted by Employer will not affect the outcome of this case, this dam shdl not
be stayed on the basis of the new regulations pursuant to the Preiminary Injunction Order, No.
1:00CV 03086, asissued by the United States District Court for the Digtrict of Columbia on February 9,
2001.

E Attorney’s Fees

The award of an attorney’ s fee under the Act is permitted only in casesin which the clamant is
found to be entitled to the receipt of benefits. Because benefits are not awarded in this case, the Act
prohibits the charging of any fee to clamant for representation services rendered to him in pursuit of his
cam.

CONCLUSION

The claimant has not established that the miner's death was due to pneumoconiosis as required by 8§
718.205(c). Thus, the clamant is not entitled to survivor's benefits under the Act and gpplicable regulations.
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ORDER

It is ordered that the clam of MARTHA R. WARD, widow of Dondd E. Ward, for survivor's
benefits under the Black Lung Benefits Act is hereby DENIED.

A

RICHARD A. MORGAN

Adminidrative Law Judge
RAM:CB:dmr

NOTICE OF APPEAL RIGHTS: Pursuant to 20 C.F.R. § 725.481, any party dissatisfied with this
Decision and Order may apped it to the Benefits review Board within 30 days from the date of this Order
by filing a Notice of Apped with the Benefits Review Board, ATTN: Clerk of the Board, P.O. Box
37601, Washington, D.C. 22013-7601. A copy of aNotice of Appea must aso be served on Donad S.
Shire, Esquire, Associate Solicitor for Black Lung Benefits, at the Frances Perkins Building, Room N-2117,
200 Contitution Avenue, N.W., Washington, D.C. 20210.
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